QUESTION PRESENTED
Whether Russell Bucklew's dilatory strategy of refusing to bring an as-applied challenge-which he was aware of for at least six years-until twelve days before his execution bars him from invoking equitable relief under 42 U.S.C. § 1983, especially considering the strong interest of his victims and their families in obtaining closure and an end to re-victimization through perpetual litigation.
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Page ( (AVCV) is an Arizona nonprofit corporation that works to promote and protect crime victims' interests throughout the criminal justice process. To achieve these goals, AVCV empowers victims of crime through legal advocacy and social services.
AVCV also provides continuing legal education to the judiciary, lawyers, and law enforcement.
A key part of AVCV's mission is giving the judiciary information and policy insights that may be helpful in the difficult task of balancing an accused's constitutional rights with crime victims' rights, while also protecting the wider community's need for deterrence.
Melissa Sanders is the sister of Michael
Sanders, who was murdered by Russell Bucklew in 1996. After Michael's murder, Melissa and her husband took care of Michael's two young sons, John Michael and Zach, and she has served as the principal contact for the Sanders family regarding the prosecution of Russell Bucklew. She has an interest in seeing justice carried out for her brother Michael and in attaining closure for his other family members.
* Pursuant to Supreme Court Rule 37.6, amici represents that this brief was not authored in whole or in part by any party or counsel for any party. No person or party other than amici, its members, or its counsel made a monetary contribution to the preparation or submission of this brief. All parties have filed blanket consents to the filing of amicus curiae briefs in accord with Supreme Court Rule 37.3.
STATEMENT
In 1996, Russell Bucklew brutally murdered Michael Sanders as his two young sons-only four and six years old-watched their father bleed to death in front of them. Then, as the young daughters of Bucklew's other victim, Stephanie Ray, cried and wailed for their mother, Bucklew handcuffed and dragged her away to endure hours of rape and torture. Bucklew's reign of terror continued when he broke out of jail, forced victims to go into hiding, and ambushed one victim's mother in her own home. He was tried, convicted, and sentenced to death over 20 years ago.
Bucklew's violent crimes exacted an unspeakably cruel toll on his victims and their families. But that was just the beginning of their suffering. Bucklew has pursued a manipulative, dilatory litigation strategy that has robbed his surviving victims of even the smallest measure of closure and peace. Luebbers, 436 F.3d 1010 , 1013 (8th Cir. 2006 . At twenty-one years old, she was looking for someone who could help her look after her two young girls, and at first, she thought she might have found that someone in Bucklew. Moyers, Penalty of Death, Part 2; see also Scott Moyers, Penalty of Death, Part 1, SOUTHEAST MISSOURIAN (March 20, 2011) , available at https://tinyurl.com/yav2c22g (Ray was "all of 21" in March of 1996). He helped her change the girls' diapers, got them toys, and looked after them while she was working at her job at a pottery company. Moyers, Penalty of Death, Part 2.
After a few months, he moved in with her and her daughters in a trailer in southeastern Missouri. She had to provide for him-he used the benign tumors in his mouth as an excuse not to work-but their relationship nevertheless seemed to be making progress. Ibid. She was apparently unaware of his "extensive criminal history, including prior convictions for trespass, assault, burglary, stealing, driving while intoxicated, possession of marijuana, grand theft, [and] As Michael lay dying, Stephanie stepped forward to protect him, standing between him and his killer. Ibid. Bucklew demanded that she drop to her kneesand when she refused, he "pistol-whipped [Stephanie], breaking her jaw, and knocking her to the kitchen floor in a semi-coherent condition." Id. at 91. He handcuffed Stephanie, dragged her into the stolen car, and kidnapped her "from [Michael's] trailer as her children cried." Ibid.
Over the next five hours, Bucklew brutally raped Stephanie multiple times. Later, "when she did not perform every act [Bucklew] demanded," Bucklew v. State, 38 S.W.3d 395, 397 (Mo. banc 2001), he "took her to a secluded spot and put a gun to her head and raped her while her hands were taped in front of her body," 973 S.W.2d at 91. After subjecting Stephanie to hours of torture, Bucklew was finally apprehended when the highway patrol cornered him-but even then they first had to defeat him in a gun battle. 38 S.W.3d at 397. Bucklew told Stephanie that he "would take as many police officers with him as he could in a shootout," 973 S.W.2d at 93-and although no officers were killed, one was wounded-and before Bucklew was arrested, he fired a round into Stephanie's leg. Scott Moyers, Penalty of Death, Part 3, SOUTHEAST MISSOURIAN (March 22, 2011) , available at https://tinyurl.com/ybsz7t3b.
By the time Bucklew was apprehended, Michael had bled to death. 973 S.W.2d at 87; 436 F.3d at 1014.
5. Even after all this, Bucklew was not done tormenting his victims. While awaiting trial for murder, Bucklew claimed his condition interfered with his eating, allowing him to excuse his otherwisealarming 15-pound weight loss-which helped him fit into a trash bag that an accomplice tossed into an outgoing bin. Moyers, Penalty of Death, Part 3. As soon as Bucklew's escape was discovered, Stephanie and her daughters were placed in protective custody, and her mother, Barbara, stayed at a hotel with her boyfriend Ed Frenzel. Ibid.
After two days at the hotel, Barbara and Ed returned home-with a police escort-to collect a few belongings. Ibid. After their escort swept the home and gave the all clear, they spent an hour or so tidying up, until Barbara went to check the lock on the back door. As she turned to walk back to the living room, Bucklew burst out of a closet and ambushed her. 7. With normal avenues of review exhausted, Bucklew adopted a new strategy to avoid the execution of his sentence-bring a facial challenge to Missouri's lethal injection protocol under 42 U.S.C. § 1983, but keep an as-applied challenge (based on his benign oral tumors) in reserve, ready to use when most strategically advantageous.
Having exploited his condition to escape from jail over a decade before, Bucklew was well aware of his symptoms-and that they might provide some basis for an as-applied challenge. In June 2008, Bucklew filed a pleading asking for $7,200 to hire a medical expert to support a clemency application-and supported his request by claiming that, because of his condition, "execution by lethal injection may pose a substantial and intolerable risk of inflicting serious harm and excruciating pain." Resp. App. at 798a. His 2008 filing included extensive argument that "Bucklew will suffer the risk of serious harm amounting to cruel and unusual punishment during the administration of Missouri's lethal injection protocol in light of his affliction with cavernous hemangioma." Id. at 796a. It even stated that Bucklew sought to demonstrate that Missouri's procedure was unconstitutional "as applied uniquely to Mr. Bucklew." Id. at 797a (emphasis in original).
Yet despite his obvious awareness of a possible asapplied challenge based on his condition, Bucklew refused for years to bring such a challenge. Instead, he brought or joined a series of facial challenges-always ensuring that his as-applied challenge was at the ready for later use.
Bucklew first attempted to intervene in a pending facial challenge to Missouri's injection procedure in July 2008, when he moved to intervene in Clemons v. Crawford, 2:07-CV-04129 (W.D. Mo.). Just two weeks earlier, the Missouri Supreme Court denied his motion to reconsider its previous order granting the State's motion to set execution dates "in due course. A few months after that action was dismissed, Bucklew joined another group of death-row plaintiffs in a facial Eighth Amendment challenge to the new drug protocol-arguing that Missouri's 2012 protocol posed "an objectively intolerable risk of severe pain" for any capital defendant. Dkt. 1-2 at 13, In re Lombardi, 2:12-cv-04209 (W.D. Mo.). After Missouri implemented the current pentobarbital protocol in October 2013, Bucklew joined an amended complaint challenging that protocol-again on facial grounds, and without any suggestion that it might be uniquely unconstitutional as applied to him. Dkt. 183, In re Lombardi, 2:12-cv-04209 (W.D. Mo.).
The district court in that case issued a discovery order requiring that the identities of the physician, pharmacist, and laboratory involved in prescribing and procuring the pentobarbital be disclosed-and the Eighth Circuit vacated the order, effectively holding that the facial challenge was meritless given the failure to identify an alternative means of execution. In re Lombardi, 741 F.3d 888, 895 (8th Cir. 2014 Even while litigating this "new" claim, Bucklew was careful to preserve as many opportunities for future litigation as possible. Required to plead an "alternative" execution method, Bucklew vaguely argued that "lethal gas" could be a comparatively less painful option. Bucklew v. Precythe, 883 F.3d 1087, 1094 (8th Cir. 2018). But Bucklew was also careful to preserve his ability to argue against the use of gas, should it ever somehow become available.
1
On one hand, Bucklew argued that the State could not affirmatively disprove the viability of lethal gas at summary judgment-while on the other hand, he ensured that his own expert did not actually endorse lethal gas as an alternative method. Id. at 1094-95. If lethal gas ever does become available, Bucklew will assuredly point to his own expert's testimony to argue that lethal gas is unconstitutional as applied to him.
9. The district court and the court of appeals saw through Bucklew's strategy and held that, even after "extensive discovery," he had not made any real effort to discern what procedures would actually be used at his execution-and thus could not show that any such procedures would be more painful than his "lethal gas" alternative. 883 F.3d at 1096 ("Bucklew simply asserts that, in comparing execution by lethal injection and by lethal gas, we must accept his speculation that defendants will employ these riskincreasing procedures."). As the Eighth Circuit noted, Bucklew successfully prolonged his as-applied challenge in 2015 by arguing for the necessity of further fact-finding-and then showed no interest in that fact-finding once his challenge was revived. For more than two decades, the pain and grief suffered by Michael Sanders' family-including his two boys who watched their father die at Bucklew's hands-has been compounded by the interminable delays in executing Bucklew's sentence. Although there is no doubt that Bucklew murdered Michael Sanders-and assaulted, kidnapped, and raped Stephanie Ray-their families continue to await justice and closure. And they are not alone. Across the Nation, victims suffer immeasurable harm from decades-long delays in executing sentences-delays that rob victims' families of even a modicum of peace and closure.
A. The Family Members Of Bucklew's Victims Continue To Be Victimized By His Dilatory And Manipulative Litigation Tactics.
The suffering of Michael Sanders' family has been relentlessly exacerbated by decades of undue delays and manipulative litigation tactics.
John Michael Sanders still remembers rushing to his father's motionless body after Bucklew shot him and abducted Stephanie. Moyers, Penalty of Death, Part 1, supra. He remembers his father struggling to speak to him before dying of his wounds. And he often replays that day in his head, blaming himself-then all of six years old-for unlocking the door when Bucklew knocked. "I thought if I hadn't unlocked the door, he wouldn't have been able to kick it open," he remarked in a 2011 news article. Ibid. "There could have been a different ending," he mused-one where his father's murder, Stephanie's abduction, and Bucklew's escape never happened. Sometimes, John Michael dreams that his father gets to watch him and his brother grow up, graduate high school, and begin happy lives for themselves. Ibid. "I dream that because I guess there's a part of me that still wants to believe that," he says. John Michael believes that Bucklew deserves the death penalty and that Bucklew's execution will grant him closure. Until then, he finds it difficult to fully move on. Ibid.
Zach, John Michael's younger brother, has had similar difficulties dealing with his father's brutal murder while Bucklew indefinitely prolongs this litigation and delays the execution of his sentence. Zach-whose first memory is his father's murder-"has suffered through nights of fitful sleep, bad dreams and occasionally has awakened, crying." Ibid. Like John Michael, Zach believes that Bucklew's execution will help him fully come to terms with what has happened. Both brothers have expressed their willingness to attend the execution, and finally experience some closure and finality. Ibid.
Michael Sanders' father, Jerry, his mother Dorothy, and his sister, amicus Melissa Sanderswho helped raise John Michael and Zach-have also borne the pain of undue delays which have taken a great toll on their lives and denied them peace. "I'm angry about it. Yeah, you bet," Jerry Sanders told a reporter. "It's gotten to where I deal with it easier, but to see [Bucklew] & Pol'y 181, 183 (2013) . "Victims of the crimes are already heightened emotionally with anxiety and anticipation of the impending trial, and these delays lead to further and unnecessary trauma." Ibid. It thus is not surprising that "multiple studies" demonstrate "the negative effect on a victim's healing process when there is a prolonged trial of the alleged attacker because the actual judicial process is a burden on the victim." Id. The harm caused by drawn-out criminal justice proceedings is especially acute in cases involving capital punishment, such as this one, which often involve decades of delay and false stops and starts before the case is finally over. Delay in death penalty cases means that "[c]hildren who were infants when their loved ones were murdered are now, as adults, still dealing with the complexities of the criminal justice system." Levey, Balancing the Scales of Justice, 89 Judicature at 290.
"The automatic appeals, and often repeated appeals," in death penalty cases "are continually brutal on victim family members." Ibid. "Year after year, survivors summon the strength to go to court, schedule time off work, and relive the murder of their loved ones over and over again . . . . The years of delay exact an enormous physical, emotional, and financial toll." Id. at 290-91. The delays also keep family members from experiencing a sense of "closure"-the "hope that they will be able to put the murder behind them. In Hill, this Court held that capital defendants could sometimes step outside the habeas framework and use § 1983 to challenge the method of their planned execution. Id. at 583. At the same time, the Court recognized the obvious potential for abuse in using § 1983 as a procedural vehicle given that, among other things, such suits are not subject to the bar on successive habeas petitions-and warned that repetitive, dilatory, and strategic § 1983 suits should not be allowed to trump the interest of victims. Id. at 584. The Court explained that its decisions upholding § 1983 method-of-execution suits "do not diminish that interest, nor do they deprive federal courts of the means to protect it." Ibid. This is so, in part, because "the 'last-minute nature of an application' or an applicant's 'attempt at manipulation' of the judicial process may be grounds for denial of a stay" or other relief. Ibid. (quoting Gomez, 503 U.S. at 654).
Although Hill was most directly concerned with stay applications, it approvingly cited cases that applied the same reasoning to dismiss outright "[r]epetitive or piecemeal" § 1983 claims. Id. at 584-85 (noting courts' use of their equitable authority "to dismiss suits they saw as speculative or filed too late in the day" as an example of how "dilatory or speculative suits" could be addressed); id. at 584 (citing White v. Johnson, 429 F.3d 572, 574 (5th Cir. 2005) , which dismissed a § 1983 action because the claimant "has been on death row for more than six years, and only now, with his execution imminent, has decided to challenge a procedure for lethal injection that the State has been using for his entire stay on death row").
It is difficult to imagine a more appropriate case for exercising equitable authority to protect crime victims against repeated manipulation of the judicial process than this one. Bucklew refused to make his as-applied challenge until the last moment-a mere 12 days before his execution-despite his awareness of the availability of such a challenge at least 6 years earlier. See White, 429 F.3d at 574 (dismissing § 1983 method-of-execution challenge where the claimant was aware of its availability "for more than six years" and only brought it "with his execution imminent"). Despite virtually unlimited opportunities to bring (and have resolved) any as-applied claims during that six-year period, Bucklew chose not to do so. Even after he was finally forced to bring his claim, he has been careful to avoid any real merits determinationarguing that a lethal gas procedure Missouri has not used for 50 years could possibly be constitutional, while offering the testimony of an expert who claims that no procedure whatsoever, gas or otherwise, could be satisfactory.
Unless the judgment below is affirmed, Bucklew will continue to bring suit after suit for no purpose other than drawing out these proceedings and dragging his victims through as many years of litigation as he possibly can. The "important interest" of crime victims that this Court recognized in Hill should be vindicated here by holding that the equities lie with the victims who have been denied peace and closure for over two decades-and affirming the judgment below on that ground.
CONCLUSION
For the foregoing reasons, the judgment below should be affirmed.
